POLICY BRIEF O3

Confronting ‘an existential
problem of planetary proportions’

Assessing whether South Africa’s climate planrefiects
a science-based andresilient development path

This policy brief has been developed to assist policymakers, responsible decision-makers, and
stakeholders ensure that the Climate Change Actis implemented effectively through participatory
processes. The Act aims to enable an effective climate change response and ajust transitionto a
low-carbon economy and society, inaccordance with South Africa’s international commitmentsin
its updated Nationally Determined Contribution (NDC, 2025). This document (as one part of a series
of briefings) tracks the development and implementation of the regulatory instruments that provide
greenhouse gas emissionreduction targets and adaptation to the effects of climate change.
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This policy brief presents an overview of the interdependence
between South Africa’s Second Nationally Determined Contribution
to the global effort to combat climate change and specific
regulations under the Climate Change Act that are necessary to
achieve this contribution. It also summarises arecent advisory
opinion by the International Court of Justice that has a bearing on the
' \ meaning of these regulatory instruments. The brief concludes with
‘ key takeaways and potential intervention points.

This policy brief was prepared with the assistance of ALT Advisory.
Editing by: Natasha Joseph
Coverphoto by: Peter Luhanga/GroundUp

Disclaimer: The contentin this documentis for general guidance
onrelated matters of interest only. The application and impact of
policies and laws can vary widely based on the specific facts involved.
Giventhe changing nature of policies, laws, rules and regulations,
there may be delays, omissions orinaccuraciesin the information
provided. Accordingly, this policy brief is published “asis” with the
understanding that the authors and the New Economy Hub are notin
any way rendering professional advice and services. As such, it should
not be used as a substitute for consultation with competent attorneys
and/or other advisers. While we have made every attempt to ensure
that the information contained in this policy brief has been obtained
fromreliable sources, the authors and the New Economy Hub are not
responsible forany statements, errors, or omissions, orresponsible for
any decision made or action takeninreliance on the informationin this
policy brief.
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Implementation of the climate change act

The Climate Change Act 24 of 2024 was signed into law by the
Presidenton 23 July 2024. The overall purpose of this Actis to
enable an effective and coordinated response to climate change
and a just transition to alow-carbon economy and society.

It provides for the participatory development of interlinked
greenhouse gas (GHG) emission reduction and adaptation
instruments to address South Africa’s current and future
vulnerability to climate change. The implementation of these
instruments can help resolve socio-economic problems such as
the security of livelihoods, protection of public health, delivery of
basic services, and the development of new economic activity
and skills.

Key features of the Act are summarisedin the New Economy
Hub’s Policy Brief OT, titled “How the Climate Change Act and
Draft Sectoral Emissions Targets propose to build South Africa’s
resilience against climate shocks”.' This brief is the first in a series
of public awareness tools designed to track the development of
policy and law that can place South Africa on a climate resilient
development path.

Policy Brief O1 presents the national socio-economic priorities
backing the Climate Change Act, its contribution to South Africa’s
Nationally Determined Contribution (NDC) to prevent dangerous
levels of climate change, and the role of draft Sector Emission
Targets (SETs) and the National Adaptation Strategy. Policy Brief
02, titled “Electricity sectorreform and planning: a turning point to
deliveringjust energy pathways foranew economy and climate-
resilient society?”,2looks at three regulatory instrumentsin the
electricity industry and broader energy sector that will largely
determine South Africa’s ability to achieve climate-resilient
development. Two of these instruments have subsequently been
enacted: the Electricity Regulation Amendment Act 38 of 20243 and
the Upstream Petroleum Resources Development Act 23 of 2024.4

Commencement of parts of the Climate Change Act

In terms of section 38 of the Climate Change Act, it came

into operation on 28 February 2025. The proclamation notice
deferred the commencement of several provisions to a later

date. According to the Department of Forestry, Fisheries and the
Environment (DFFE), this will allow for the development of enabling
regulations.® The table on the following page provides an overview
of the sections which are not yet in effect.

Preamble to the Climate
Change Act

“[Human caused] climate change
represents an urgent threat to
human societies and the planet and
requires an effective, progressive,
andincremental response. . .to the
increased frequency and intensity
of extreme weather events, which
effect human health, access to food
and water, biodiversity, habitats
and ecosystems, the coast and
coastalinfrastructure and human
settlements”.
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Table 1: Deferred provisions

Section12(6): the remuneration of Presidential Climate Commission (PCC) commissioners to be determined by the Ministerin
consultation with the Minister of Finance.

Sections 13(1), (2), and 3(b): appointment and functions of the Executive Director of the PCC.

Section 14(3)(a): monies appropriated by Parliament for the funding of the PCC.

Sections 15(5)-(6): the Executive Director of the PCC’s reporting obligations, and the Minister’s reporting obligations regarding
advice and guidance received by the PCC.

Section 17: climate change response by provinces and municipalities, including a climate change needs and response assessment for
the province, metropolitan or district municipality.

Section 18: mechanism to support and finance South Africa’s climate change response in consultation with the Minister of Finance.

Sections 19-22: development of adaptation objectives, scenarios, a National Adaptation Strategy and Plan, and Sector Adaptation
Strategies which anticipate the likely impacts of climate change (refer to Policy Brief 01and 02).

Section 25(4)(c): SETs must include quantitative and qualitative GHG emissions reductions for the first five years, the subsequent five
to 10 years and fora10-to-15-year period thereafter (refer to Policy Brief 01and 02).

Sections 26(2)-(6): Listed GHGs and activities (refer to the sections below).

Section 27: Development and implementation of carbon budgets and mitigation plans (refer to the sections below).

Section 28: Phase-down and phase-out of synthetic GHG emissions and declaration.

Section 30(2)(a)-(b): Regulations to be made by the Minister that will promote effective monitoring, evaluation, and assessment of
national progress (refer to Policy Brief O1).
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South Africa’s Nationally Determined Contribution to
combat climate change (2025 - 2035)

Whatisan NDC?

South Africais party to both the United Nations Framework
Convention on Climate Change (UNFCCC), which entered

into force in 1994, and the Paris Agreementadopted under the
UNFCCCin December2015. The Paris Agreement requires GHG
emissionreduction and adaptation goals to be achieved through
national climate action plans, called NDCs. In terms of Article 4 of
the Paris Agreement, NDCs are updated every five years and must
take these key criteriainto account:

e Theneedtoundertake rapid emissionreductionaccording
to best available science, based on equity, sustainable
development, and poverty eradication;

o EachNDC mustrepresent aprogression beyond the State
Party’s current NDC and reflect its highest possible ambition,
based onits common but differentiated responsibilities
and respective capabilities, in the light of different national
circumstances; and

e Developing countries, including South Africa, should enhance
mitigation efforts, moving toward economy-wide emission
reduction targets.

These are allimportant criteriain collectively assessingan NDC'’s
credibility, making up a country’s “fair share” contribution to
achieving the Paris Agreement mitigation and adaptation goals.®
Importantly, section 24 of the Climate Change Act states that
South Africa’s latest NDC is its National Greenhouse Gas
Emission Trajectory: it sets a limit to the total national GHG
emissions that can be emitted per year. The Paris Agreement
requires that this limit must be decreased every five years.

South Africa’s current NDC update process

On 30 July 2025, DFFE published the Draft Second Nationally
Determined Contribution for the Republic of South Africa (Second
NDC), for public consultation until 29 August 2025. This builds on
South Africa’s “enhanced” 2021NDC, featuredin Policy Brief 01.7
The Second NDC states thatitis South Africa’s “fair and ambitious
contribution to collective actionin the fight against climate
change... andis critical to shifting our development path to a low
emissions, climate resilient, and socially just society”. Preparation
of the Second NDC was informed by:

Global stocktake and
‘NDCs 3.0’

The global stocktake is a process
under Article 14 of the Paris Agreement
to assess the collective progress of
State Partiesin achievingitslong-
term goals. Thisis toinform future
actions. The first global stocktake (in
2023) concluded that, while there has
been progress, current global efforts
-including financial support - are
insufficient. The window to get back on
trackis closing fast.

Article 4.5 of the Paris Agreement
recognises that “enhanced support
for developing countries will allow
for higher ambition in their actions”
toward the achievement of the

Paris mitigation and adaption goals.
Support measures include financial
resources (Article 9), technology
development and transfer (Article 10),
and capacity-building (Article 11), all
of which must flow from developed
countries. Inits preparation of

the Draft Second NDC, the South
African government “assume([s] that
implementation and ambition will be
enabled by finance and technology
and capacity-building support... as
stipulatedin the Paris Agreement”. Itis
highlighted that finance, in particular, is
essential forambitious action, with the
global stocktake estimating a finance
gap of USD 5.8-5.9 trillion for the pre-
2030 period.

The current NDC update process -
generally referredtoas NDCs 3.0 -is
vital to ensure that the global emission
trajectory isinline with the Paris
Agreement’s 1.5 °C target to avoid
catastrophic climate change. Only

13 of the 195 State Parties met the

10 February 2025 submission deadline.
South Africa intends to file its finalised
Second NDC in October 2025

before the Conference of the Parties
(COP) 30 in Brazil.
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o Thebestavailable science: this consists of the outcomes of the first global stocktake and the reports
of the Intergovernmental Panel on Climate Change (IPCC) - the UN’s chief climate science body; 8

including the panel’s special report on keeping global warming below 1.5 °C;?

e« The highest possible ambition: “[The] objective of the Convention, guided by its principles, including
the principle of equity and common but differentiated responsibilities and respective capabilities, in
light of different national circumstances”;

 The needto progressively raise ambition: Progression beyond the updated NDCin 2021; and

o Responsibility for historical emissions'® and the assumption that implementation will be enabled by
finance and technology and capacity-building support from developed countries.

The structure of the Second NDC aligns with the mitigation and adaptation division in the Climate Change
Actandthe updated NDC 2021that is registered with the UNFCCC Secretariat. Aloss and damage
componentis alsoincluded due to the costly impacts that have already occurred from floods in KwaZulu-
Natal, the Eastern Cape, and the Western Cape, record-breaking heatwaves in the Northern Cape,
prolonged droughtsin the Free State, and severe storms in Gauteng.

The mitigation component

Mitigationinvolves the reduction of GHG emissions released into the atmosphere by placing limits on GHG
emissions sources and by preserving orincreasing carbon sinks (e.g. increasing the area of forests).

The Second NDC proposes the following GHG emission target ranges to reduce South Africa’s annual
GHG emissions over the next 10 years through mitigation activities:

Table 2: Mitigation targets

2026-2030 South Africa’s annual GHG emissions will range from 350-420 million tons CO2-eq.

2030-2035 South Africa’s annual GHG emissions will range from 320-380 million tons CO2-eq.

The 2026-2030 target range is the same as the enhanced NDC 2021. The inclusion of the 2030-2035
targetrange reduces both the ‘upperend’ to 380 Mt CO2-eqg and the ‘lowerend’ to 320 Mt CO2-eq.
This can be understood against South Africa’s total 2022 emissions, for example, of 435 Mt CO2-
eq."These targets are supposed to ensure that South Africa’s contribution to reducing emissions is in
line with the Paris Agreement’s 1.5 °C targetin the short term and to place the country on along-term
GHG emission development pathway that can feasibly achieve net-zero carbon emissions by 2050.
According to the Second NDC, a just transition to net-zero by 2050 provides along-term perspective
fornearer-term mitigation targets and theirimplementation. South Africa’s just transition will require
shifting its development path toward increased sustainability, social inclusion, and a resilient future for
all. Thisincludes policies and measures that promote inclusive greenindustrialisation and economic
diversification. In this context, the Second NDC references the South African Renewable Energy
Masterplan and the installation of 36 gigawatts of new renewable energy capacity by 2035 under the
Integrated Resources Plan 2025 (refer to Policy Brief 02).? Whether these targets are indeed South
Africa’s highest possible ambition at this stage, and the relationship between setting targets and
implementing effective domestic policies and measures, is addressed further below.
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The adaptation component

Adaptationinvolves the process of adjustment to actual or
expected climate change and its effects. Adaptation canfocus
onbothlimiting damage caused by climate change and avoiding
damage by pursuing development pathways and activities that
are moreresilient to climate change and the shocks it causes to
infrastructure, the economy, and livelihoods.

The National Climate Change Adaptation Strategy (NCCAS), which
was developedin 2020, continues to serve as South Africa’s National
Adaptation Planin terms of the Paris Agreement and the basis for
its climate change adaptation planning and implementation. The
Second NDC’s adaptation strategy identifies eight goals which
are backed by interventions to build climate resilience.” These
goals willbe embeddedin national and local governance plans

in line with the Climate Change Act and provide sector-specific,
measurable, targets for climate resilience in the country. Three
new goals have beenintroduced to address critical adaptation
needs that have come to light since the first NDC was published:

e Upgradingcritical transportinfrastructure.™

e Enhancing climate services. Thisinvolves providing climate-
related information to help people and organisations make
decisions, with early warning and impact information made
accessible to awide range of users.

e Equipping government with the capacityitneeds to
implement the Climate Change Act.

Each of the eight goals are now accompanied by priority
interventions to achieve the goal, tracking methods, and
finance needs.”® These are significant additions: they introduce
actionable and measurable tracking mechanisms that enable
reporting and accountability. According to the Second NDC,
these adaptation measures are South Africa’s fairand ambitious
contribution to multilateral efforts to achieve two of the long-term
goals of the Paris Agreement.’ The Second NDC emphasises
the implementation and monitoring and evaluation aspectsin
Article 7.9 of the Paris Agreement. Policy Brief O1focuses on the
monitoring and evaluation toolsin the NCCAS, as South Africa’s
National Adaptation Plan.” Inthisregard, the PCC’s State of
Climate Action Report in 2024 noted that the implementation of
national policies and commitments to build climate resilience
have been “sluggish”. Forexample, only 28 of the 95 actions
outlinedinthe NCCAS were reported as fully implemented or
currently underimplementation.’®
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1.5-degree Celsius (°C) target
‘overshoot’ and South Africa’s
‘carbon budget’

The 1.5 °C target overshootreferstoa
scenario where global temperatures
temporarily exceed the Paris
Agreement’s goal of limiting warming
to1.5°C. Overshoot occurs when GHG
emissions are not reduced quickly
enough leading toirreversible loss and
damage. Acarbonbudget represents
the total volume of GHG emissions
that can bereleased overa defined
period of time while still ensuring that
the planet remains within a particular
temperature limit.

The global carbon budgetis
estimated as 500 gigatons (Gt)

from 2020 to 2100, to have a50%
chance of limiting warming to 1.5°C.
The ESRG’s Net Zero Pathways work
calculates a carbon budget of 6to 9
GtCO2e as South Africa’s fair share
from 2021to 2050. Work done by

the National Business Initiative, based
onthe Climate Action Tracker, has
suggested that the country’s fair share
carbon budget may sit between 7 and
9 Gt (see how this translates into target
ranges below).

(New) loss and damage component

The inclusion of this componentis arecognition that shifting
climate conditions are already causing significant damage to
infrastructure and society despite adaptation efforts toreduce
theimpact of extreme and slow onset climate events.” Such
events have directly affected health, tourism, transportation,
manufacturing, construction, fisheries, crop and livestock yields;
they have also reduced economic activity throughimpacts on
working hours, in addition to causingintangible losses such as the
loss of culture, memory and social identity.2°

The Second NDC also observes that inadequate adaptation can
lead to significant loss and damage in general, but especially
among poorer communities.?’ Loss and damage can be

both economic and non-economici.e. the cost of repairing
infrastructure damaged by an extreme flooding event and the
psychological trauma caused by experiencing that event within
a community.?? The United Nations’ Environment Programme
has highlighted that “loss and damage is closely related to the
concept of a ‘just transition’ and equity because the world’s
most climate-vulnerable countries are often the lowest emitters
of greenhouse gases... raising the question of who exactly
should pay forloss and damage in poorer countries where
resources are limited”. %

The Second NDC cautions that national government’s resources
and capacities are already under pressure and, although the
Climate Change Response Fund will play arole, international
supportis required to address loss and damage. A focal point is
the establishment of the Fund for responding to Loss and Damage,
hosted by the World Bank, whichis being operationalised even
thoughkey issues concerning the Fund'’s structure, decision-
making framework, and guiding principles remain unresolved. %

Determining the ‘highest possible ambition’ in setting mitigation
targets

Article 4 of the Paris Agreement is clear that a State Party has
two essential obligations when it prepares enhanced NDCs:

i. theremustbe progressionbeyond the previous version,
reflecting the highest possible ambition at the time; and

i. domestic mitigation measures mustbe developed and
implemented in a way that will achieve the commitmentsin
the NDC.
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The technical analysis in the Draft Second NDC was conducted
by the Energy Systems Research Group (ESRG); its objective was

to support the DFFE in developing the mitigation component.
The technical analysis?® assessed South Africa’s international
obligations as laid out in the Paris Agreement, the mitigation
contributionup to 2035 that constitutes South Africa’s “fair share”,
and the implications of current mitigation policies and plans.?¢ The
modelling process that formed part of this analysis drew on three
equity-based frameworks to determine what might constitute

a fair contribution to the global temperature goal - the Climate
Equity Reference Calculator (CERC), Climate Equity Monitor
(CEM) and Climate Action Tracker (CAT). CAT and CERC were also
considered for the development of the enhanced NDC.?

The ESRG findings and conclusions are highlighted below,
together with the technical recommendationsissued by the PCC:

Table 3: Independent fair share analysis

ESRG findings and conclusions: South Africa’s estimated fair share translated into a target range - consistent with equity principles
containedin the UNFCCC andits Paris Agreement - is 345 Mt CO2-eq to 261 Mt CO2-eq. GHG emissions outcomes in 2035 above the
range are not consistent with the 1.5 °C goal.?® To consider which mitigation target range South Africa should adopt inits Second NDC as
a fair share contribution, the ESRG analysis also summarised the positive and negative implications of seven GHG emission outcomes
between 240 and 380 Mt CO2-eq by 2035. Forexample, the following aspects and consequences are associated with low ambition
and high ambitionranges:?

+ Range of 360 Mt CO2-eqto 380 Mt CO2-eq: existing policies and plans are notimplemented; not consistent with international “fair
share”; claim of “highest possible ambition” is very difficult to support; and this range misses opportunities to diversify the economy
and place South Africa on alow emission sustainable development pathway.

+ Range of 260 Mt CO2-eqto 280 Mt CO2-eq: requires rapid implementation of the Integrated Resource Plan (IRP), South African
Renewable Energy Masterplan (SAREM), and other mitigation measures; achieves low end of fair share range; consistent with green
industrialisation, diversifies SA economy and positions it well in the future carbon-constrained global economy; more ambitious
just transition programme to be implemented; sends clear signal to international community; developmentimpact of the Carbon
Border Adjustment Mechanism (CBAM)is negligible - CBAM s the European Union’s (EU) carbon pricing tool for the production of
imported carbon-intensive goods; and the World Bank’s Country Climate Development Report highlights that almost three quarters
of South Africa’s current exports to the EU come from sectors classified as moderate-to-high trade risk: mining, metals, agriculture,
chemicals, plastics and rubber.3¢

PCC findings and conclusions: In terms of its mandate under the Climate Change Act, the PCC published a technical recommendations
report onthe NDC update.® This presents the PCC’s advice for South Africa’s 2030-2035 NDC update, aligned with the Climate Change
Act, the National Development Plan, the Just Transition Framework and heightened international expectations arising from the mandate
to pursue ambitious 1.5°C-aligned action under the UAE Consensus adopted at COP28.32 The analysis considers climate risks, as well as
mitigation pathways and requirements forimplementation. This demonstrates how an ambitious, yet practical NDC can accelerate low-
carbon development, reinforce socio-economic resilience and strengthen South Africa’s credibility in international climate diplomacy.3?
The technicalrecommendations report repeats the key criteria that make up a credible NDC,3* and concludes that:

« Considering the arguments regarding what a fair share budget for South Africa might be and the observation that there are no
economic benefits from higher budgets (less ambition), the PCC recommends pursuing an emissions trajectory for 2035 aligned
with the 8 or 9 GtCO2e budget as modelled by the ESRG.*® This budget range suggests emissions levels of between 248 and
329 MtCO2 andrepresents a preferred position for South Africa. This will support the country in terms of both protecting the
economy and contributing a fair share to the global mitigation challenge.*
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Notably, asreflected in the table below, the upper end and lower end of the range in the Draft Second
NDC does not align with the more ambitious ranges presented by the ESRG and the PCC in accordance
with South Africa’s fair share contribution, best available science, as well as equity and respective
capability considerations:

Table 4: NDC proposed targets vs fair share analysis

Implementation ESRG PCC
P . Enhanced 2021NDC | Draft Second NDC . .
period Recommendation Recommendation
South Africa’s annual
GHG emissions willrange
2021-2025 from 398-510 milliontons | - ) )
CO2-eq.
South Africa’s annual GHG | South Africa’s annual GHG
2026-2030 emissions w.iII.range from | emissions w.iII.range from
350-420 million tons 350-420 million tons . . Considering the fair share
CO2-eq. CO2-eq. igg::ﬁj;:} ?Sf:rrasnha;e budget for South Africa, a
rang range of 248-329 million
from 261-345 million tons )
South Africa’s annual GHG CO2-eqby2035. tons CO2-eqby 2035is
20302035 emissions will range from the preferred position.
- 320-380 million tons
CO2-eq.
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Given the two-part obligation outlined above and the requirement, also in the Paris Agreement, to
develop andimplement domestic mitigation measures that will achieve the commitments in the Second
NDC, any increase in the target range ambition, as proposed, must go hand-in-hand with domestic
regulatory tools which are actually effective inreducing GHG emissions within the 2025-2035 timeframe.

Achieving ‘highest possible ambition’ through domestic mitigation measures

Policy Brief O1 explains the important link between the NDC - serving as the National GHG Trajectory -
and the draft SETs for the initial period of 2025-2030. Section 25 of the Climate Change Act requires
the Minister of Forestry, Fisheries, and the Environment to publish a list of the GHG emitting sectors and
sub-sectors that are subject to SETs, within one year of the Act coming into operation. This must align
with the latest NDC. The Minister responsible for each sector must then develop or amend relevant
policies and measures to achieve the SETs and monitor their effectiveness.®” Asthe PCC’s technical
recommendations report points out: “The successful formulation of South Africa’s updated 2030-2035
NDC requires strong alignment with existing national legislation, long-term strategic plans, and sectoral
frameworks as the legal, strategic, and empirical foundations for the NDC” .38

The PCC recommendations emphasise that the domestic climate change responseis anchoredin the
Climate Change Act and the SETs and carbon budgets to flow from this Act, together with the carbon tax
system and Low Emission Development Strategy to 2050. The PCC therefore calls forthe updated NDC
toreflect national adaptation strategies and sector-specific measures under the Climate Change Act
and to ensure alignment between domestic legislation and international expectations.
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On1August 2025, the Minister of Fisheries, Forestry and the Environment published the draft
National Carbon Budget and Mitigation Plan Regulations (Draft Regulations) for public comment until

30 September2025.% In accordance with sections 26 and 27 of the Climate Change Act, carbon
budgets must also be based on the best available science, evidence, and information, and align
with the National GHG Emission Trajectory (latest NDC). Key provisions in the Draft Regulations are
summarised below:

Table 5: Carbon budget and mitigation planregulations

List of GHGs and
activities

(Regulation 3)

Annexure 1to the Draft Regulations constitutes the list of 10 GHGs which cause or are likely to cause or intensify
climate change.

Annexure 2 to the Draft Regulations constitutes the list of activities that emit one or more of the GHGs listed
in Annexure 1. This includes: mining; production and refining of crude oil; production and processing of
natural gas; production of synthetic fuels from coal or gas; cement production; iron and steel production;
electricity production from fossil fuels; petroleum refining; and domestic aviation.

Registration of data
providers

(Regulations 4-6)

Adata provideris a person or entity conducting a GHG activity listed in Annexure 2 that meets or exceeds the
threshold of 30 000 tonnes CO2eq annually, calculated as the average of a minimum of three consecutive
years’ emissions. A data provider must register all facilities underits operational controlin terms of Annexure 3A
and 3B to the Draft Regulations, by providing accurate and relevant information listed in Annexure 4, within 60
days of the Regulations coming into effect.

Carbon budget
allocation and
preparation

(Regulations 7-10)

Adata provider must submit emission sources and related GHG emissions specified in Annexure 5 to the Draft
Regulations, for DFFE to determine a carbon budget. DFFE must consider all the factorsin section 27(2)(a) to
(f) of the Climate Change Act to determine a carbon budget allocation. These include the socio-economic
impacts, best available science, and alignment of the carbon budgets with the National GHG Emissions
Trajectory (latest NDC).

The data provider must prepare its carbon budget whenit receivesits allocation. DFFE mustissue a formal letter
of response within 60 days which either confirms that the carbon budget accords with the allocation or which
specifies the extent to which it does not comply.

Mitigation plans

(Regulations 11-12)

A data providerto whom a carbon budget has been allocated must prepare and submit a mitigation plan for
approval that details the mitigation measures it proposes to implement to remain within the allocated carbon
budget. Regulation 11 sets out what mandatory information a mitigation plan mustinclude as well as information
that it may include voluntarily.

DFFE must approve the mitigation plan within 90 days of its submission. The Department must, at this time,
either direct the data provider toimplementits measures or reject the mitigation planimposing amendments.“°

Validation and
reporting

(Regulations 13-14)

Adata provider must continually monitor and evaluate compliance withits carbon budget and submit an annual
progress report as specified in Annexure 8 to the Draft Regulations by 31 March each year. Annual reporting
must be done at both data provider and facility level and must cover all scope 1 emissions.

Independent verification and validation of annual progress reports is required. Anindependent assessor must
conduct verification. The data provider must cover validation and verification costs.

Compliance
enforcement

(Regulations 20-22)

Adata provideris subject to a higher carbon taxrate as provided forin the Carbon Tax Act 15 of 2019, as
amended,*'if it exceeds the carbon budget allocation prescribed to it by DFFE during the relevant commitment
period.

If a data provideris convicted of an offence referred to in Regulation 20 itis liable - in the case of a first
conviction - for either a fine not exceeding R5 million or to imprisonment for a period not exceeding five years.
Inthe event of a second or subsequent conviction, the data provideris liable for a fine not exceeding R10 million
orimprisonment for a period not exceeding 10 years.

POLICYBRIEF 03 | OCTOBER 2025 1


https://www.dffe.gov.za/sites/default/files/legislations/publicnotices/drafttechnicalguidelines_national%20greenhousegascarbonbudgetandmitigationplanregulations.pdf
https://www.gov.za/sites/default/files/gcis_document/201905/4248323-5act15of2019carbontaxact.pdf

12

Photo by: Josep

h Bfacken/

GroundU

Public engagement to ensure ambitious mitigation targets with
aligned domestic measures based on best available science

Participatory mechanisms are built into the Climate Change Actin

the following ways (among others):

Public comment processes: Section 32 of the Climate
Change Actrequires that, before exercising a function or
power provided forin the Act, notice must be published

inthe Gazette and atleast one newspaper. Such anotice
must contain sufficientinformation forinterested parties
orcommunities to submit meaningful representations or
objections. Any interested person or community may present
oral representationsif the circumstances are appropriate. The
Minister, MEC, or mayor must duly consider all representations
before exercising the function or power. Given that this
section of the Act requires both sufficient notice and
information to enable public comment, itis important to note
that the ESRG technical analysis was only published on the
University of Cape Town’s website on 27 August 2025 - two
days before the deadline for comments on the Second NDC.

Development and enforcement of legal instruments that
give effect to the Climate Change Act: A decision-maker
must also ensure that any legal instruments that flow from the
Climate Change Act - e.g the SETs, carbon budgets, plans,
and strategies - are consistent with the objects (section

2), the guiding principles (section 3), NEMA (section 5), the
Promotion of Administrative Justice Act 3 of 2002, where
applicable, and the Constitution.

Monitoring and evaluation: This is an essential transparency
and accountability function to track the progressin
implementing the Climate Change Act. For example,
monitoring and evaluationresults must be takeninto account
when the Minister updates the National Adaptation Strategy
and Plan (section 21), the Sector Adaptation Strategy and Plan
(section 22), the National GHG Emission Trajectory (section 24),
SETs (section 25), and the list of GHG activities (section 26).
The Minister may also develop and publish regulations for the
purpose of promoting effective monitoring and evaluation

of national progress (section 30). The PCC technical
recommendations report highlighted the absence of interim
milestones and progress tracking through a coordinated,
comprehensive system as a significant gap in the means of
implementation forachieving the 2030-2035 NDC.#?
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All these mechanisms are equally important. They work together
as part of a standard of vigilance to ensure that domestic

mitigation and adaptation measures function to ultimately
achieve the targets and objectivesin a State Party’s NDC.

Inarecent advisory opinion (presented below) the International
Court of Justice defined vigilance in the context of climate
change responses. This international law perspective must

be considered if State Parties are to diligently perform their
constitutional obligations in addressing climate change and its
societal effects.

International Court of Justice opinion - State obligations
inresponse to climate change

On 23 July 2025 the International Court of Justice (ICJ) delivered
alandmark advisory opinion on States’ obligations inresponding
to climate change.** Legal interpretations in this advisory opinion
make it clear that States have certain binding obligations to
reduce GHG emissions and protect the climate system.

Although ICJ advisory opinions themselves are not binding,
they carry significant weight as authoritative assessments of
international law. They may influence litigation, policy-making,
and international negotiations. This opinionis particularly
significant because it provides an understanding of States’
climate obligations not only in terms of the UNFCCC and Paris
Agreement* but across the entire spectrum of international
law. The ICJ opinionis timely within the context of Party States
updating theirrespective NDCs: it specifically gives guidance
around theirduties in formulating and implementing these
national plans.*®

The ICJissuedits unanimous opinioninresponse to arequest
adopted by the United Nations General Assembly on 29 March
2023. This resolution was co-sponsored by 132 Member States
of the United Nations and was also unanimously adopted. South
Africa, along with other African states and the African Union, was
among the actors that filed written submissions and presented
written comment“ on 13 December 2024, addressing the
questions posedin the General Assembly resolution.

The next page shows some of the observations and conclusions
fromthe ICJrulinginrelation to mitigation, adaptation and resilience,

as well as harm caused due to state action orinaction.

Domestic cases in the context
of the ICJ’s findings and
conclusions

The ICJ Advisory Opinionis already
being deployed in proceedings, as
demonstrated by Natural Justice and
The Green Connectioninan appeal
against an Environmental Authorisation
granted to Shellinrespect of
proposed offshore exploration well
drilling. Here, the appellants use

the ICJ’s findings on precautionary
principles and States’ obligations to
reduce GHG emissions as support

for theirargument that no rational
decision-maker would grant the
authorisation for the project, given the
urgency of phasing out fossil fuels.

Anotherdispute to be viewed in the
context of the ICJ’s assessment is
aUSD 361 million damages claim
instituted in South Africa by Tokio
Marine & Nichido Fire Insurance,
aJapanese company thatinsures
Toyota’s facilities in Durban. The
claimis against Transnet SOC Ltd.,

the KwaZulu-Natal Department

of Transport, and the eThekwini
Municipality inresponse to flood
damages causedin 2022. Should the
claim be successful, it would result

in the payment of over R6.3 billionin
public funds. This raises the question as
to who should pay forloss and damage
resulting from climate change.
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Table 6: Highlightsin the ICJ advisory opinion

Responding to concerns that the Court would exceed its judicial function in answering the questions put to it, the Court explained
that its assignedrole s to state the existing law. If necessary, the Court is empowered to “specify the scope [of the law] and
sometimes note its general trend”.“¢ This is limited to identifying the existing obligations of States underinternational law to
ensure the protection of the climate system and other parts of the environment.*?

The Court confirmed that “while certain GHGs occur naturally, itis scientifically established that the increase in concentration of
GHGs in the atmosphere is primarily due to human activities, whether as a result of GHG emissions, including by the burning of
fossil fuels, or as aresult of the weakening or destruction of carbon reservoirs and sinks”.*¢

According to IPCC assessments, the Court observed that “[clontinued GHG emissions will lead to increasing global warming, with
the best estimate of reaching 1.5°C in the near term [i.e. 2021-2040] in considered scenarios and modelled pathways”.

The Courtrecognised that the standard of due diligence for preventing significant harm to the climate systemis stringent.

Due diligence “entails not only the adoption of appropriate rules and measures, but also a certain level of vigilance in their
enforcement and the exercise of administrative control”.%'In general terms, the Court concluded that compliance under the
Paris Agreement is assessed on the basis of “whether the party in question exercised due diligence and employed best efforts by
using all the means at its disposalin the performance of that obligation”.52

Regarding the relationship between the UNFCCC, the Kyoto Protocol, and the Paris Agreement, the Court adopted the view
that these three climate change treaties are mutually supportive, with the Kyoto Protocol and Paris Agreement providing greater
specification under the general obligations in the UNFCCC.5

The Court concluded that the widespread and multifaceted nature of conduct contributing to climate change does not negate
a State’s duty to prevent significant harm to the climate system that occurs underitsjurisdiction or control.>* It was declared that
the “reference to available means and capabilities cannot justify undue delay or a general exemption from the obligation to
exercise due diligence” .5

The Court also concluded that: “Climate change is acommon concern. Co-operation is not a matter of choice for States but a
pressing need and alegal obligation.”5¢

Mitigation obligations

The Court considers the 1.5°C threshold set out by the Paris Agreement to be the agreed primary temperature goal for limiting
the global average temperature increase. This interpretationis consistent with Article 4, which requires that mitigation measures
be based onthe best available science.”

Inits analysis of States’ mitigation obligations under the Paris Agreement, the ICJ advised that a State’s discretion in preparing
anNDC s limited - they must exercise due diligence to ensure that their NDC fulfils their obligations under the Paris Agreement.
Therefore, when allNDCs are taken together, they must be capable of achieving the Paris Agreement’s 1.5°C temperature
goal.’8 The opinion asserts that, given global scientific consensus, States must act urgently, in several ways, such as setting and
updating national climate plans under the Paris Agreement and deploying appropriate means to take domestic mitigation
measures, including in relation to private actors.

The Courtrecognised that the duty to cooperate leaves States some discretionin determining the means forregulating their GHG
emissions. However, “this discretion cannot serve as an excuse for States to refrain from co-operating with the required level
of due diligence or to present their effort as an entirely voluntary contribution which cannot be subjected to scrutiny”.*?

Adaptation obligations

The Court held that adaptation obligations in terms of the Paris Agreement must also be assessed against the due diligence
standard outlined above. State Parties must enact measures that are capable of “enhancing adaptive capacity, strengthening
resilience and reducing vulnerability to climate change”.%° The Court found that adaptation obligations must be viewed together
with, and complement, mitigation obligations to prevent and reduce the harmful consequences of climate change.®'
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Consequences of aninternationally wrongful act in relation to the climate system

Based onIPCC assessments, the Court reiterated that the standard of due diligence is stringent. This is because the best available
scienceindicates that the “[rlisks and projected adverse impacts and related losses and damages from climate change escalate
with every increment of global warming”.¢? With regards the scope of loss and damage, the Court was of the view that the adverse
effects of climate change, including the impact on the health and livelihoods of individuals through events such as sea level
rise, drought, desertification and natural disasters, may significantly impair the enjoyment of certain human rights.*

The Court highlighted that its task is not to establish the individual responsibility of a particular State, or group of States, for the
damage caused to the climate system - which must be done on a case-by-case basis. However, it confirmed that, where a State
does not exercise due diligence in the performance of its primary obligation to prevent significant harm to the environment,
including to the climate system, it commits an internationally wrongful act.*

The Court also addressed the loss and damage mechanism under Article 8 of the Paris Agreement. It observed that, while it
encourages States to adopt a co-operative and facilitative approach, the provision does not explicitly include issues of liability
or compensation for such loss and damage. Instead, the Court concluded that responsibility for breaches of obligations under
the climate change treaties, and inrelation to the loss and damage associated with the adverse effects of climate change, is to be
determined by applying the well-established rules on State responsibility under customary international law.¢®

In discussing the potential consequences that could flow from aninternationally wrongful act breaching obligations to protect
the climate system, the Court observed that such an act or omission may giverise to arange of legal consequences provided
for under the law of State responsibility. These include obligations of cessation and non-repetition, reparation including
restitution, compensation and/or satisfaction.¢’

The Court considered the key elements that would need to be established in the context of available remedies; it specifically
addressed the issues of attribution and causation. In relation to attribution, it confirmed that the failure of a State to take
appropriate action to protect the climate system from GHG emissions - including through fossil fuel production, fossil fuel
consumption, the granting of fossil fuel exploration licences or the provision of fossil fuel subsidies - may constitute an
internationally wrongful act whichis attributable to that State (extending to private actorsinits jurisdiction).®® The Court also
observed that, while climate change is caused by cumulative GHG emissions, it is scientifically possible to determine each State’s
total contribution to global emissions, with both historical and current emissions taken into account.®’

The Court made animportant distinction between attribution and causation, arguing that causation of damageisnot a
requirement for determining responsibility. Aninternationally wrongful act and its attribution to a State, whether the act causes
harm or not, must be identified for a State to be found responsible.” However to claim reparations, for example, the legal
standard requires the existence of “a sufficiently direct and certain causal nexus between the wrongful act .. . . and the injury
suffered by the Applicant”; which the Court found to be flexible enough to address the challenges that arise inrespect of the
phenomenon of climate change.”

In closing, the Court leaves anindelible impression as we seek to find solutions to this common concern
of humankind:

“[T]he questions posed by the General Assembly represent more than alegal problem: they concern an existential
problem of planetary proportions that imperils all forms of life and the very health of our planet. International law, whose
authority has been invoked by the General Assembly, has animportant but ultimately limited role in resolving this problem.
A complete solution to this daunting and self-inflicted problem requires the contribution of all fields of human knowledge,
whether law, science, economics or any other. Above all, a lasting and satisfactory solution requires human will and
wisdom — at the individual, social and political levels — to change our habits, comforts and current way of life in order to
secure a future for ourselves and those who are yet to come. Through this Opinion, the Court participates in the activities
of the United Nations and the international community represented in that body, with the hope that its conclusions will
allow the law to inform and guide social and political action to address the ongoing climate crisis.”
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Key takeaways and intervention opportunities

The following summary points are relevant for further monitoring
and evaluation as the gradual implementation of the Climate
Change Act continues:

e Althoughthe Act cameinto operation on 28 February 2025,
certainkey sections are notyetin effectto address GHG
reduction, adaptation planning, and financial mechanisms
atvarious levels of government. Government must, given
the urgency highlighted in the Act’s Preamble, ensure
compliance with stipulated publication timeframes in both
its mitigation and adaption sections.

e Section 24 of the Climate Change Act states that South
Africa’s latest NDC is its National Greenhouse Gas Emission
Trajectory, setting the total volume of national GHG emissions
that canbe emitted peryear. The 2026-2030 targetrange
isthe same as the enhanced NDC 2021. The inclusion of the
2030-2035 targetrange reduces both the ‘upperend’ to
380 Mt CO2-egandthe ‘lowerend’ to 320 Mt CO2-eq. These
targets are supposed to ensure that South Africa’s emission
reduction contributionisinline with the Paris Agreement’s 1.5
°Ctargetinthe short-term; they also set along-term GHG
emission development pathway that can feasibly achieve
net-zero carbon emissions by 2050. However, the proposed
targetrange in the Second NDC for 2030-2035 does not
align with the ranges produced by the ESRG and the PCC
in accordance with South Africa’s fair share contribution,
best available science, and equity and respective capability
considerations. This raises an important question: what
considerations are actually underpinning government’s
statement of ambitionin this Draft NDC?

e Whateverthe highest ambition target range may be to
comply with South Africa’s fair share contribution, it must
be accompanied by domestic regulatory tools which are
effective in reducing GHG emissions within the 2025-2035
timeframe, placing South Africa on a trajectory to achieve net-
zero by 2050.

e AsofMarch2025, following public engagement, it was
reported that the revised SETs entered inter-ministerial
consultationsinterms of section 25(3) of the Climate Change
Act. Section 25(4)(c) of the Climate Change Act, which
requires SETs to include quantitative and qualitative GHG
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reduction goals for a10-to-15-year period to align with
the NDC, is not yetin effect. The current SETs, per the draft
published forcomment, only cover the 2025-2030 period,
not the 10-year timeframe in the Second NDC to 2035 (which
is subject torevisionin 2030 in terms of the Paris Agreement).

Despite South Africa’s particular vulnerability and the
increasing impacts of climate change, the adaptation
provisionsin the Climate Change Act are not yet in operation.
Inthe interim, the NCCAS (to 2030) serves as South Africa’s
National Adaptation Planin terms of the Paris Agreement

and the basis for the country’s climate change adaptation
planning and implementation. It is not clear how the eight
goals under the adaptation component integrate with the
nine strategic interventions and outcomes in the NCCAS and
its currentimplementation status.

Inrelation to effectively monitoring and evaluating existing
mitigation and adaptationinstruments, and those to come,
section 30(2)(a)-(b) of the Climate Change Actis notyetin
operation. This compels the Minister to develop and publish
regulations to promote effective monitoring and evaluation
of national progress. As a means of tracking domestic
implementation to achieve the 2030-2035 NDC targets,
such monitoring and evaluation through a coordinated and
comprehensive system is fundamental if South Africais to
realise its Low Emission Development Strategy to 2050;
DFFE held a stakeholder consultation on 12 September 2025
as part of the current revision of this Strategy.

The ICJ advisory opinionis clear that State Parties, including
South Africa, must exercise due diligence to ensure that
progressive NDCs fulfil the obligations under the Paris
Agreement through 1.5°C-aligned mitigation targets and
the adoption of domestic rules and measures. Thisincludes
vigilance in enforcement and the exercise of administrative
control. Adaptation obligations must be viewed together
with, and complement, mitigation obligations to prevent
and reduce the harmful consequences of climate change.
A critical question remains unanswered: is South Africa
using all the means at its disposal to meet its due diligence
obligation? After all, the ICJ tells us that reference to
available means and capabilities cannot justify undue delay
or ageneral exemption from this obligation.
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general manner, and thatitis not called upon to identify
the legal responsibility of any particular State or group of
States. The responsibility of individual States or groups of
Statesrequires an “in concreto” assessment that must be
undertaken on a case-by-case basis.

Referto paragraph 72 of the ICJ Advisory Opinion.
Referto paragraph 138 of the ICJ Advisory Opinion.
Referto paragraphs 229 and 281 of the ICJ Advisory
Opinion.

Refer to paragraph 195 of the ICJ Advisory Opinion.
Refer to paragraph 279 of the ICJ Advisory Opinion.
Refer to paragraph 292 of the ICJ Advisory Opinion.

56
57
58

59
60
61

62
63

64

65

66

67

68

69

70
71

Referto paragraph 308 of the ICJ Advisory Opinion.

Referto paragraph 224 of the ICJ Advisory

Referto paragraphs 249 and 282 of the ICJ Advisory
Opinion.

Referto paragraph 306 of the ICJ Advisory Opinion.
Refer to paragraph 258 of the ICJ Advisory Opinion.
Referto paragraph 259 of the ICJ Advisory Opinion.
Referto paragraph 254 of the ICJ Advisory Opinion.
Referto paragraphs 376, 386, and 393 of the ICJ Advisory
Opinion.

Referto paragraphs 406 and 409 of the ICJ Advisory
Opinion.

Referto paragraphs 414 and 415 of the ICJ Advisory
Opinion.

Referto paragraph 420 of the ICJ Advisory Opinion.

Referto paragraph 445 of the ICJ Advisory Opinion.

Referto paragraphs 427 and 428 of the ICJ Advisory
Opinion.

Referto paragraph 429 of the ICJ Advisory Opinion.
Importantly, the Court did recall that, at this stage, what
constitutes awrongful actis not the emissionsin and of
themselves but actions or omissions causing significant
harm to the climate systeminbreach of a State’s
international obligations.

Referto paragraph 433 of the ICJ Advisory Opinion.

Referto paragraph 436 of the ICJ Advisory Opinion.
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